mining system of the coal mine and approved by the Secre-
tary shall be adopted by the operator and set out in
printed form on or before June 28, 1970.  The plan shall
show the type and location of mechanical ventilation
equipment installed and operated in the mine, such ad-
ditional or improved equipment as the Secretary may re-
quire, the quantity and velocity of air reaching each
working face, and such other information as the Secretary
may require.  Such plan shall be reviewed by the operator
and the Secretary at least every 6 months.

Stipulation

At the commencement of the hearing the parties stipulated as
follows: the air velocity at the working face was not maintained
at the required 6000 cubic feet per minute (CFM).  Respondent
thereby violated its ventilation plan and the regulation.  In
addition, there had been no intervening clean inspection between
a prior (d)(l) citation issued February 26, 1985 and the (d)(l)
citation in the instant case.  Finally, the parties agreed that
the proposed penalty of $255 is appropriate if the violation was
due to the unwarrantable failure of the operator to comply; if
not, then the penalty should be for a lesser amount (Tr. 5-7).

Summary of the Case
The Secretary^ Evidence

Robert Lee Heggins, an MSHA inspector experienced in mining,
inspected respondent on May 13, 1985 (Tr. 8-11).  On this
occasion he was accompanied by Steve Behling, the company's
safety director (Tr. 11).  When the men walked into the No. 5
entry of 2 West Main the inspector observed that the curtain was
partly blown in at crosscut 29 (Tr. 12, 13).  As they proceeded
further the inspector also saw that the mine curtain was sagging
at several locations (Tr. 11, 13).  Continuing on, the inspector
noticed that a trailing cable had pulled the curtain against the
rib causing a restriction of the air flow to the working face
(Tr. 15).

When he approached the face the inspector saw dust in the
air as the shuttle car in crosscut 30 was being loaded.  In his
position he did not feel the free flow of air that one would
normally expect (Tr. 16).  The absence of the air flow and the
condition of the curtain convinced the inspector that there was a
failure of the air flow at the face (Tr. 16).

After he observed the coal being loaded into the shuttle car
the inspector attempted to take an anometer reading; the device
would not turn.  He also tested with smoke but it went up against
the roof and did not move.  He also tested at the line curtain
and found ,3990 CFM; it should have been 6000 CFM (Tr. 17).
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